Abstract: This article examines UNCITRAL's draft Rules for Online Dispute Resolution (ODR) and it argues that in low-value, e-commerce cross-border transactions, the most effective consumer protection policy cannot be based on national laws and domestic courts, but on effective and monitored ODR processes which decisions are swiftly enforced outside the courts. The draft Rules propose a tiered procedure that culminates in arbitration. Yet, this procedure neither ensures out-of-court enforcement, nor does it guarantee compliance with consumer mandatory law. Accordingly, this article argues that the draft Rules may be irreconcilable with the European approach to consumer protection.
I. INTRODUCTION
Disputes inevitably arise between parties to transactions, and all the more so in transactions involving cross-border e-commerce. International disputes arising out of e-commerce are often of low value and more complex than their offline counterparts. They may also involve additional issues, such as the applicable law and forum, the language of the dispute and the need for translation, the distance between the parties and different cultural expectations.
1 In cross-border cases, especially if of low value, judicial processes of dispute settlement are too slow and too expensive. 2 Indeed, the cost of determining the applicable law might be disproportionate to the value of these disputes. 3 The traditional approach in private international law, which is to grant consumers with the application of the law of the country in which the consumer is resident and that jurisdiction 4 , is insufficient to provide the consumer redress in a globalized e-commerce. The unsuitability of judicial enforcement as the default channel through which to deal with these low-value disputes has therefore become apparent. requires Member States to ensure the provision and availability of ADR entities. These entities will have to comply with minimum procedural standards when resolving contractual disputes between traders and consumers arising from the sale of goods and provision of services. 9 It also requires traders to inform consumers when they are committed to participating in ADR schemes that comply with the quality standards established in the Directive (impartiality, effectiveness, fairness, transparency, liberty and legality). 10 The second proposal is a Regulation on consumer ODR which establishes a pan-European ODR Platform which aims at becoming a single entry point for solving online cross-border consumer complaints arising from e-commerce. 11 In essence, the Platform, which is expected to be fully operational by 2015, will be a webpage that will act as a hub dealing with consumer complaints. Although all the traders will not be required to participate in an approved ADR process (saved as to those in specific sectors required by national or EU law), those who have been adhered (either voluntarily or required by law) to an ADR scheme will have to inform consumers of this. Consumers will be able to submit complaints free of charge and in their mother tongue. Two ODR facilitators will be appointed by the competent authorities of each Member State (most likely drawn from the European Consumer Centres) in order to provide the parties with technical and language support where necessary. Both legislative proposals are due to become law at the time of sending this article to press (i.e.
during the first quarter of 2013). The draft Directive envisages implementation in all Member
States within 24 months of its approval, and the draft Regulation within 30 months. 12 Since the UNCITRAL Rules and the EU ODR Platform will take a number of years to become fully implemented, discussion is essential in order to evaluate the direction that these two initiatives should take in order to ensure that they complement each other.
The analysis of the UNCITRAL Rules will require balancing minimum due process requirements with the economic constrains of resolving low-value disputes. Ensuring due process for these disputes creates tension between efficiency and fairness, particularly in binding processes such as arbitration. It can be argued that, on the one hand, due process requirements should be reduced because increasing legal formalities has a knock-on effect on the cost and time of arbitration; on the other hand, due process standards should be even more stringent in asymmetric relationships as they can counteract the advantages enjoyed by the stronger party. Many commentators have highlighted this crucial concern. 13 For instance, Hörnle correctly argues that commercial arbitration is not suitable for resolving Internet disputes because there is often an important imbalance of power between the parties, with the 12 The documents can be found at: <http://ec.europa.eu/consumers/redress_cons/adr_policy_work_en.htm>. The European Council has requested that the six month implementation period be extended. 13 See for example C. stronger party easily able to take advantage of the principle of autonomy that characterises these processes. 14 Hence, it is necessary to consider whether an ODR process takes imbalances of power into account, or whether an independent monitoring mechanism exits. It is also important to consider whether higher standards of due process result in a more costly process. It seems obvious that the level of due process requirements in consumer online
arbitration cannot be as high as that in high-value traditional commercial arbitration. In this Thus, ODR in the e-commerce context is aimed at settling niche disputes, which,
given their small-value and the location of the parties, cannot be resolved in any other way.
Accordingly, this paper advances a new approach by arguing that, in low-value, cross-border transactions, the most effective consumer protection will not necessarily be based on the national laws and courts of the consumer, but on ODR processes that rely on minimum due process guarantees, incorporate adequate ODR systems with built-in incentives for participating and settling disputes, employ the power of technology, and whose outcomes are guaranteed by swift extrajudicial enforcement. Indeed, the legal debate and public policy thinking on consumer redress are experiencing a major shift; the spotlight is now moving away from a conflict of laws' discourse towards a renewed call for effective ODR schemes.
This paper explores the progress of UNCITRAL and makes suggestions on how the Rules can promote cost-effective consumer redress while guaranteeing an acceptable level of due process. 16 The paper, however, also suggests that there are reasons to doubt the suitability of the approach adopted by UNCITRAL. It is submitted that a 'one size fits all' procedure that culminates in arbitration does not take account of the diversity of e-commerce disputes;
nor does the legally binding nature of an award necessarily ensure that it will be enforced in a context where final outcomes should be primarily enforced outside the of the courts.
Furthermore, in the EU, consumer laws require arbitration to apply consumer protection policies, especially those related to due process and mandatory national laws. Yet, for the majority of e-commerce disputes, compliance with these requirements would not be proportionate to their complexity and cost. Consequently, it is argued that, even if hypothetically arbitration could comply with the requirements contained in national consumer laws, the cost of compliance would not be proportionate to the cost of international low-value consumer disputes.
II. AN ANALYSIS OF UNCITRAL'S DRAFT PROCEDURAL RULES FOR ODR

A. Scope of Application of the Rules
The Rules have been drafted for the resolution of cross-border low-value, high-volume transactions conducted in whole or in part by the use of electronic means of communication, 17 Draft Preamble. Although UNCITRAL has a mandate to develop procedural rules to assist in the resolution of cross-border electronic transactions, not domestic ones, there is no reason why national legislators cannot use e-commerce, and in particular from online transactions for the sale of goods and provision of services, including both B2C and B2B transactions.
A New Paradigm in E-Commerce: From Business to Consumer (B2C)
Relationships to the Precondition of Payment at the Time of the Transaction
The Rules do not distinguish between businesses and consumers; they simply refer to parties.
This new taxonomy underscores how online vendors are often not aware whether they are trading with consumers or businesses. Buyers (both consumers and business) in e-commerce share a number of characteristics: they cannot normally negotiate the terms of the contract; they pay the vendors in advance, before receiving the goods or services; they often have less experience in entering into that particular transaction; etc. Hence, the Rules underpin a dispute resolution system which seeks to ensure that the buyer, who is most likely to be the claimant, is afforded adequate protection.
From a practical point of view, this new taxonomy circumvents the challenge of defining a consumer in an international instrument. Indeed, if the concept of 'consumer' is to be used, there either needs to be the subject of a uniform definition, and this has already proved to be a challenge at a regional level, 18 or it will be necessary to devise an ad hoc conflict of law rule to deal with the resulting legal diversity. However, an obvious consequence of not including the terms 'consumer' and 'business' in the Rules is that both parties -not only the typical buyer-consumer-will be able to bring a claim. The Rules therefore create the option of having 'consumer-defendants', which in turn raises further these Rules, particularly if they are finally adopted as a Model Law, since in practice it may be difficult for sellers to know whether they are entering into a contract with foreign or local buyers. 18 The need to determine the meaning of 'consumer' in the context of EU law has resulted in many ECJ judgments. See F. concerns and challenges for the design of Rules which need to take account of the imbalance of power between the parties, especially since consumer-defendants may be less likely to defend a case than are business-defendants.
At this point it is worth noting that the EU has opted in its forthcoming legislation to distinguish between consumers and traders, requiring EU Member States to ensure that ADR is available in disputes where the consumer is the claimant. 19 The fact that in some European countries ADR systems are free of charge 20 and that they are focussed on promotion of consumer protection seem to provide good reasons for using such systems and continuing to treat B2B and B2C disputes differently.
It is however submitted that the UNCITRAL Rules would be more justified in abandoning the classic B2C taxonomy if they distinguished between types of transactions, instead of between types of players. Only capturing transactions where payment has been made in advance would have some beneficial consequences: first, it would make it easier for parties to agree upon substantive principles applicable to limited types of disputes; secondly, decisions could be enforced expeditiously through the payment channels, once the cooperation of these channels has been obtained. Arguably, restricting their scope to such transactions would make it irrelevant whether the parties were a consumer or trader, while still applying to millions of cases of cross-border e-commerce. into account the online record of the unsuccessful negotiation when later issuing an arbitral award.
The ODR platform should be designed in such a way that, it automatically generates an agreement formalizing any settlement that has been reached. The agreement should inform claimants that they have voluntarily agreed to the settlement and that they can no longer pursue the enforcement of other legal rights related to the issues addressed in the ODR proceeding. The obligation to inform the parties of this has been proposed in the ADR Directive. 26 Although the UNCITRAL system addressed both B2C and B2B cases, it is submitted that they too should reflect this requirement since sharing this information would enhance the fairness of the agreement in all such cases.
b) Limited Timeframe
The Rules establish ten days for parties to reach a negotiated agreement but they may agree to extend this deadline by another ten days. 27 Given the low value of the dispute and the need for an expeditious ODR process 28 setting a short deadline may be justified. Clearly, time limits can act as incentives to settle the dispute, particularly when claims are resolved by negotiation on the basis of the available factual evidence rather than by exploring other legal dimensions. 29 Time limits bolster the principle of effectiveness in out-of-court proceedings.
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Nevertheless, UNCITRAL should take into consideration that the time limit of the 26 These requirements are similar to those established for the consumer/trader disputes by Art. 9 of the proposal for a Directive on consumer ADR. 27 Draft Rules Art 5(3) and 5(4). 28 Research carried out by the online payment system PayPal found that parties often prefer an expeditious ODR process than a lengthier and more accurate process. 
The Appointment of Neutral Third Parties and the Optional Facilitated Settlement Stage
According to the Rules, when parties cannot reach a negotiated agreement stage, the ODR provider will select a neutral third party (i.e. the neutral). 34 Once the neutral has assessed all the information submitted, the Rules provide that the neutral will invite the parties to a conciliation session, i.e. the facilitated settlement stage. The fairness of the procedure should be guaranteed. In particular: (d) prior to the parties agreeing to a suggested solution for resolving the dispute, they should be allowed a reasonable period of time to consider this solution.' 32 The current time limit is 10 calendar days but this is expected to be revised once the draft Rules are more developed. See Draft Rules Art. 5.2. 33 The Guidelines for ODR providers should explain the mechanism by which the provider can ascertain whether a respondent has received the notice. In practice this may not be a difficult task since the respondent should provide an electronic address for the purpose of all communications when accepting the Rules on the ODR platform. 34 At the 22 nd session of the Working Group, there was general agreement that, in the absence of agreement by the parties, there should be a sole neutral (n 5) para. 62. 35 Draft Rules Art. 7. settlement, the dispute will be resolved. However, there are a number of issues related to the choice of language and new procedural paradigms that need to be considered further.
a) The Language Selection in Cross-Border Low-Value Disputes
The Rules state that the language of the proceedings can be the same as the language of the transaction, as it is assumed that this will be the mutual language of the parties. 36 However, the language used by the seller and buyer when making the transaction might be different, depending on their respective locations. 37 The Rules allow parties to agree to an alternative language but if the parties are unable to do so the neutral is required to choose the language of the process. This approach might clash with consumer protection laws, particularly in the EU, which allow consumers to employ their own languages when filing a complaint.
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Sellers often offer consumers in other countries the possibility of using their own language to complete a transaction. Consumers may, however, also make online purchases in a foreign language. Whilst it may not be a major challenge to make an online transaction in a foreign language, it could represent an insurmountable obstacle when seeking redress. 
b) Low-Value ODR Procedural Paradigms
The need for an expeditious resolution to low-value disputes may require some changes in t traditional neutral third party procedural paradigms. The goal is to balance such change with the maintenance of minimum due process standards. This section briefly examines four procedural changes resulting from ODR processes.
First, the simple nature of a claim may mean that it is not necessary for the neutral to be a qualified lawyer. The Rules consider it sufficient that neutrals have obtained some relevant skills in legal dispute resolution. 40 Nevertheless, the training of neutrals should not be a matter of self-regulation as they are involved in determining legal entitlements; hence they should be able to make decisions that respect the law, especially when issuing arbitral awards, since such awards ought to be compatible with the 1958 Convention on the Recognition and Enforcement of Foreign Arbitral Awards (i.e. the New York Convention) The monitoring of neutrals by independent accreditation agencies will be considered below.
Secondly, the Rules depart from the criterion adopted in the Model Law on International
Commercial Conciliation 41 in that they allow the same neutral to be involved in the facilitated settlement stage and in arbitration. 42 In order to ensure that arbitration is impartial, the normal practice in commercial, and sometimes in consumer, arbitration is for the arbitrator be an online process for the resolution of low-value disputes, it can be argued that, in the interests of speed and simplicity, the Rules could depart from the traditional approach found in off-line processes. A more flexible position however, could be to allow parties to request a different neutral for arbitration, but since this would increase the cost of the procedure, the request should be subject to the requirement of a payment of an additional fee by the applicant.
Thirdly, the Rules require neutrals to be independent and impartial 44 and to disclose any circumstance that may raise doubts about their own impartiality. 45 Once appointed, the parties will be given two days within which to disqualify the neutral. With each party being able to reject up to a maximum of three neutrals without providing grounds for doing so. 46 The UNCITRAL Arbitration Rules recommend that when appointing an independent neutral, the arbitration provider should take into account the advisability of appointing a national of a State other than that of the parties. 47 It is not clear whether this would be feasible in the first stages of the ODR process since e-commerce is unequally distributed; for instance, there is likely be a higher number of US participants and possibly a higher number of US neutrals. In any case, this requirement does not necessarily have same significance in the e-commerce context as it does in traditional commerce due to the low-value of the transactions. Another, and perhaps more important, concern would be if the same neutral were frequently allocated 43 See for instance the Spanish consumer arbitration system, art. 22. to disputes concerning the same businesses. Procedural disclosures, transparency, and diligent accreditation mechanisms should be put in place to minimise potential forum shopping and conflict of interests.
Fourthly, the level of access by the neutral to the information exchanged between the parties during the negotiations has not yet been decided. One possibility is for neutrals to have full access to the records of negotiation stage, 48 while another would be to allow one of the parties to limit access in order to respect the confidentiality of the negotiations. This latter approach reflects traditional judicial and arbitral systems, which grant complete confidentiality to the negotiations. 49 Maintaining the confidentiality of the negotiations is intended to ensure that parties are not discouraged from disclosing evidence or settlement proposals by a concern that they might be used against them during a subsequent adjudicative process. It also ensures that the adjudicator's are not coloured by parties' prior discussions and admissions of liability. Given that ODR seeks to ensure an expeditious and efficient resolution of low-value disputes, the confidentiality of the negotiations could also be limited;
but if the Rules adopt such an approach, then parties should be notified of the level of confidentiality which attaches to the negotiations whilst they are taking place.
The Arbitration Stage
The second stage of the tiered process (or the third stage, in cases where the parties agree to the facilitation stage) will be arbitration, with the arbitral award being final and binding.
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This means that the claimant will not be able to make a claim before the national court in relation to a situation which has already been dealt with at the Arbitration stage of the ODR process. The draft Rules state that the neutral will resolve the claim within seven days of the parties having submitted all the required documents. However, if there were a delay, this would not provide a basis for challenging the award. 51 The consumer would, however, potentially be able to bring a claim against a business in a court of law for issues which related to torts or warrantees if these issues fall outside the scope of the ODR system. The
Rules also provide for a period of five days during which parties may request the correction of an 'error in computation, any clerical or typographical error, or any error or omission of a similar nature'. 52 The arbitrator may make corrections within two days of receiving the request. This safeguard reflects the reality that because awards will be issued expeditiously, errors are more likely to occur. Although challenges to arbitral awards of cross-border lowvalue claims would be extremely rare, the appellant could only challenge the enforceability of the award on the grounds set out in in Article V of the New York Convention.
The shortcomings of consumer arbitration have been discussed extensively in the literature. 53 Two of the most prominent disadvantages are the lack of precedents and the lack of transparency as a result of awards being confidential, which can mean that market abuses go undetected. Publication of data on arbitral awards, accreditation agencies, and consumer protection bodies could facilitate the monitoring of potential abuses.
There are additional compelling arguments against arbitration being the most suitable process for low-value e-commerce claims. First, the enforceable nature of an arbitration award does not bring additional value to the final decision, since it is extrajudicial means of enforcement which are more important as regards decisions concerning low-value cross- 
a) Incentives to Encourage Participation
Participating in an ODR process raises an economic dilemma for businesses as it will burden them with additional costs. 57 At the same time, consumers and buyers may be attracted to an ODR process if the services are given free of charge, or at least at a low-cost fee. Sellers may be willing to finance ODR if they think it will enhance their reputation in the market place.
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As it may allow them to charge more for their products, attract more buyers, and consolidate their competitive position in the online market. To assist buyers identify reliable sellers and redress schemes an online trustmark or label might be used, though the effectiveness of these 56 See, for example, the Spanish consumer arbitration system, where the possibility of equity-based solutions allows the arbitrators to change the onus probandi of the parties. online logos will be highly dependent on the reputation of the scheme and on its becoming known by a critical mass of participants.
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Effective redress mechanisms will instil consumer trust in sellers and in the market place. Market analysis carried out by eBay has shown that well designed ODR platforms encourage a sense of justice and fairness in the market place, which in turn increases the loyalty and trust of those who benefit from the redress system. eBay and PayPal have found that eBay users who have had disputes resolved efficiently have subsequently increased their commercial activity on eBay. Indeed, the market activity of eBay users who have had disputes resolved is greater than that of those users who have not been in dispute during the same time period, suggesting that users' confidence in the fairness of the market place is enhanced by their experience.
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The reputation of small and medium size sellers in e-commerce is increasingly linked to review sites and feedback. It is, then, important to have technology which is capable of automatically filtering frivolous and vexatious reviews and which allow sellers to challenge or resolve disputes flowing from negative reviews.
Sellers may also be attracted to ODR processes that restrict the number of chargebacks where a credit-card provider at the consumer's request demands a trader to refund the payment of a disputed transaction. When a consumer initiates a chargeback process, the seller is normally required to pay a fee. 61 In addition, the trader's credit score will 59 A trustmark is an electronic label displayed in the traders' website by which they pledge to comply with a code of conduct, the relevant law, and that disputes will be addressed by an independent neutral third party. Indeed, the more predictable the outcome, the less likely it is that the parties will go to adjudication, particularly if the adjudication process requires filing fees and extends the time involved in the dispute.
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Fees can be used as in a 'carrot and stick' fashion to encourage early settlement of disputes. Also, cost penalties may be used to encourage parties to settle their disputes, instead of employing more costly adjudicative models. It may also be worthwhile considering whether to require parties to carry to additional cost of the adjudicative process if they do not achieve a more favourable outcome than they would have had if they had settled the case by negotiation.
c) Incentives to Comply with Outcomes
The aim of an ODR process is to avoid offline judicial intervention. Accordingly, if the UNCITRAL initiative is to be successful compliance with settlements and awards should also 66 Rule (n 13).
take place outside of the courts -and. incentives could play a vital role in promoting voluntary
compliance.
An important incentive for businesses compliance with final outcomes would be for this to affect their reputation on rating websites. The withdrawal of a popular trustmark may also be a persuasive incentive. Another method would be to notify consumer agencies or the relevant public authorities in the country of the business that outcomes are being not complied with. 68 Another technique currently used by consumer organisations is to "name and shame" recalcitrant businesses which have high numbers of complaints and which either refuse to participate in redress schemes or which fail to comply with agreements or decisions.
A number of ADR and ODR schemes already use these black-lists as an incentive to encourage compliance and as a warning to consumers: for example Trusted Shops lists websites which have had their accreditation withdrawn for non-compliance; 69 the Internet Ombudsman in Austria publishes a Watchlist of traders who have generated multiple consumer complaints; 70 and the Swedish National Board for Consumer Disputes also makes public its decisions for 'naming and shaming' traders who have not complied with final outcomes. 71 In terms of size, the largest is the Better Business Bureau (BBB), which rates traders in Canada and the USA.
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Online browsers and search engines, which are important intermediaries in ecommerce, could also play an important role in rewarding compliant sellers while penalising those sellers with a high number of unresolved complaints. Currently, when Google Shopping displays online sellers in its browser, the list includes third party reviews. 73 Google's algorithms aggregate the reviews (as well as extracts from such reviews) which they find on the Net when searching for the sellers' domain name. Similarly, Google and other online browsers could also rank down those sellers who have a high number of unresolved complaints or who are included in a black-list.
III. ACHIEVING CONVERGENCE BETWEEN THE UNCITRAL ODR INITIATIVE AND THE EUROPEAN APPROACH TO CONSUMER PROTECTION
A. The Need for a Common Approach to Consumer Redress
The UNCITRAL and the EU ODR initiatives need to be compatible, as both initiatives aim to stimulate cross-border e-commerce. As e commerce does not know of physical boundaries, it is imperative to seek convergence at both global and regional levels. These two initiatives must strike a suitable balance between achieving efficient and expeditious redress and ensuring that there is compliance with an acceptable level of due process. However, certain differences in approach should not pose serious obstacles to the development of ODR at a global and European level; the UNCITRAL Rules not making the distinction between consumers and traders which is found in the European proposals being an example.
Both the European initiatives and the UNCITRAL Rules aim to promote ODR by intervening in the self-regulatory ODR market and giving preference to ODR providers that comply with rules of due process. While both initiatives envisage assuring compliance with due process through an accreditation system, the European system takes consumer ODR a 74 and leaves the establishment of specific procedures to the individual ADR/ODR schemes themselves. This raises the question of whether the approach followed by UNCITRAL is the most suitable one, as one procedural model cannot cover all the diversity and complexity of e-commerce disputes. 75 In his publications on legal processes, Lon Fuller foresaw that the type of factors involved in a dispute should determine the most suitable procedure for its resolution. 76 Thus, the adequate level of due process should vary according to the value and complexity of the dispute. However, the difficulty of developing a set of standards for a variety of legal processes is well attested. 77 While procedural standards need to be broad enough to encompass various processes, they also need to be sufficiently narrow to guarantee an acceptable level of due process. In the European context it has been argued that it would be preferable for legislation to distinguish clearly between binding (or adjudicative) and non-binding (or consensual) processes. 78 By contrast, the draft Rules provide very specific procedural norms without considering the particulars of every sector.
When establishing due process rules there must be a clear distinction between binding processes (such as arbitration) and non-binding processes (such as mediation), as the due process requirements are different for each. 79 Thus, for example, in adjudicative processes the adversarial principle, the independence of the neutral and a high degree of transparency (including the publication of outcomes) are important. Also, arbitral procedures need to be considered separately as they have a res judicata effect and mandatory consumer laws limit the principle of autonomy. 80 Whilst for non-binding processes the principle of legality is irrelevant, this principle turns into public policy when the final outcome is binding on the parties. 81 The principle of fairness is also perceived differently in consensual procedures, such as mediation, where parties can at any time withdraw from the process. The approaches taken by UNCITRAL and the EU on a number of issues, such as the accreditation of ODR providers, cannot be fully compared as they are still subject to negotiation and it will be a number of years before for these initiatives to be finalised and 78 Hörnle (n 57). . 80 Ibid. 81 The Directive is also set to include the principle of legality, providing that in adjudicative processes consumers cannot be offered a lower level of protection than the mandatory law. Cf. The need for convergence and compatibility of these two initiatives makes it necessary to examine some key elements in the UNCITRAL Rules in the light of the European approach, including questions concerning with the validity of consumer pre-dispute arbitration agreements, the monitoring of the ODR providers, the enforcement of the settlements and the substantive rules applicable in the ODR process. These issues are examined below.
B. The Validity of Pre-Dispute Arbitration Agreements
One of the major bones of contention between the EU and the US is their approach to arbitration for resolving consumer disputes. While in the US arbitration is commonly employed for these types of disputes (albeit with some minor restrictions based mostly on 83 For instance the EU ODR Platform is schedule to be fully operational in 2015. 84 The arguments on the validity/invalidity of pre-dispute consumer arbitration clauses are still split. On the one hand, the main argument in favour of having a binding arbitration provided for from the outset is that it ensures finality by encouraging parties to participate in a process that issues a decision that is final and binding. On the other hand, there is a vast literature dealing with the counter-arguments, 91 which generally revolve around the idea that consumers, as the weaker parties, should be able to rely on their mandatory laws and national courts when they have been unable to secure redress through extrajudicial means of dispute resolution. In order to protect this right, the principle of liberty does not permit consumers to limit themselves to arbitration before the dispute arises.
There are points of convergence, since there are EU countries where pre-dispute consumer arbitration clauses are not considered unfair. In some cases, the reason for allowing predispute clauses is the high value of the dispute. The UK permits pre-dispute arbitration provisions when claims are above the limit of the small claims track in the civil courts, which is currently 5,000 GBP. 92 In France too, pre-dispute consumer arbitration agreements are also valid in some situations concerning high value and international disputes. 93 However, since these exceptions concern high value disputes, and situations in which there may be a presumption that the parties have an adequate degree of legal skills, they may not be relevant comparators given the types of disputes which the UNCITRAL Rules aim to tackle.
It is more relevant to examine those situations in which national laws allow consumer arbitration pre-dispute clauses provided that consumers are given sufficient protections and guarantees, such as information concerning the clause. For example, jurisdictions such as Germany and Austria required there to be clear and adequate notice of arbitration in consumer transactions. In order to be valid, a pre-dispute arbitration agreement must be contained in a separate document in order to ensure that the consumer has made an informed choice. 94 In the e-commerce context, the separate document is normally a click-wrap agreement which the consumer enters into by ticking an 'OK-box'. This measure aims to protect consumers against hidden clauses that subject their claims to arbitration. Clear information regarding an arbitration clause seems to be one main means of protecting the consumer, as reflected in the 'principle of liberty' which states that "the decision taken by the body concerned may be binding on the parties only if they were informed of its binding nature in advance and specifically accepted this". where the first instance court held the clause to be illegal, but the Court of Appeal reversed that decision and the Supreme Court confirmed that the dispute, in the circumstances, (it was a transaction of high value and the consumer was not in a weaker position) was subject to arbitration. 94 These clauses would require vendors to take reasonable steps to ensure buyers are sufficiently well informed of the dispute resolution process at the time of entering into transactions. Compliance with the rules provides an additional safeguard since they are designed to ensure a minimum of procedural guarantees when resolving disputes. Furthermore, the accreditation bodies would ensure that ODR providers comply with the rules contained in the model law. See N. Horn, 'Arbitraje de Consumo en el Derecho Alemán y Europeo', in F. Another example is the Spanish Consumer Arbitration Act, which provides that consumer arbitration agreements are equally valid irrespective of whether they have been concluded pre or post dispute. 96 However, it is important to highlight that this is the case only where the dispute is to be submitted to the public consumer arbitration system, which follows the consumer protection principles contained in the 1998 Recommendation.
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These exceptions show that pre-dispute arbitration agreements may be valid under EU Law if there are sufficient guarantees of information or if the procedures reflect due process principles. The European legislation and UNCITRAL Rules need to define the information and due process guarantees which need to be offered to consumer in order to render a pre dispute consumer arbitration clause valid.
However, unlike the neutrality in terms of the validity of pre-dispute arbitration clauses found in the European Commission proposed Directive, the present amendments of the Directive envisage a full ban on pre-dispute arbitration clauses. 98 It is submitted that there should be no impediment to considering such an arbitration agreements valid, provided a minimum standard of consumer protection standard is respected in the ODR process,.
In the Océano case, 99 the consumer could use ODR. 100 Nonetheless, as noted by the CJEU in Alassini, it is arguable that, at least in some instances, the requirement for a consumer with limited knowledge of and access to the ICT tools necessary to participate in an ODR process could represent a barrier to the consumer's right of access to justice. 101 It is therefore clear that although court proceedings will be very unusual in cross-border disputes, and only feasible in collective or class actions, an accessible and user-friendly ODR system needs to be in place if online arbitration is to have validity. Moreover, the online nature of the arbitration should be emphasised by the specific arbitration agreement. These requirements should be reflected in the UNCITRAL Rules.
C. Quality control over ODR Providers
One of the four pillars of the UNCITRAL initiative (together with the procedural rules, the principles for resolving disputes, and the enforcement protocol) is to issue guidelines setting minimum requirements for ODR providers and neutrals. Although the drafting of these guidelines has not commenced yet, it appears that in order to operate effectively they will need to be linked to an accreditation system. This section briefly discusses (1) the role of accreditation, (2) the need for self-enforcement, and (3) types of accreditation structures, before (4) recommending a trustmark as a quality-label for the recognition of accredited ODR providers.
The Role of Accreditation
The role of the accreditation system is to ensure that ODR processes comply with the guarantees established by the Rules. Accreditation can boost the development of ODR by increasing awareness, overcoming the shortcomings of self-regulation, providing uniform standards and ensuring quality ODR systems. Trust is an essential ingredient for the development of ODR and this can be enhanced by accrediting ODR providers and neutrals, providing them with legitimacy and facilitating the enforcement of outcomes. Accreditation should only be given to ODR providers who comply with a high level of transparency and due process, including the publication of model cases and aggregated information of decisions (which can be more important than the decisions themselves when, for reasons of cost, they are not reasoned). have the duty to actively check compliance with quality standards. Furthermore, consideration needs to be given to establishing a complaints system, should ODR providers and neutrals not follow the Rules. Such complaints could be submitted directly to the accreditation agencies.
The Need for Self-Enforcement of Final Outcomes
UNCITRAL contemplates the drafting of an enforcement protocol. Although yet to be drafted, it is expected to confirm that settlements and arbitral awards will be legally enforceable. At the same time, it is also likely to focus on private enforcement mechanisms, since inefficient and costly court enforcement would make the whole ODR process futile. In order to guarantee prompt enforcement it would be beneficial if accredited ODR providers could rely on private channels of enforcement in collaboration with payment providers.
Payment providers might assist in the implementation of settlements, particularly when parties have contractually agreed to participate in an accredited ODR process. It would be preferable to collaborate with existing payment providers (e.g. Visa, Mastercard or PayPal)
than creating new intermediaries, e.g. escrows, as these could hinder the payment flow for sellers.
By outsourcing disputes to accredited ODR providers, payment providers would maintain their position of neutrality as both the medium for payment and the enforcement of settlements. It must be noted that such an enforcement system would only be effective if the payment intermediaries have access to the accounts of the parties, which is more likely to be the case when payment takes place in advance of the transaction.
In addition, as noted above, the Rules should bear in mind that there are a number of incentives that may be used to encourage the voluntary compliance with a settlement: these include the publication of negative reviews; black-lists; trustmark logos that may be withdrawn once the vendor fails to comply with a final outcome; and, communication of the outcome to the relevant public authority in the respondent's state.
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Under the Rules, settlements and adjudicated decisions issued by accredited ODR providers should in most cases be final, possibly subject to a very limited number of exceptions, for instance when consumers might take a class action in their national courts or when their mandatory laws had not been respected in the ODR process.
Yet, the monitoring of all relevant standards cannot be carried out effectively by the national courts (as for nearly all cases this is not an option) or the accreditation agencies (who do not have adequate resources to monitor every case), and so has to be achieved by also having independent neutrals and transparent ODR processes which require that data is published on decisions taken.
Models of Accreditation Agencies
Careful consideration should be given to the question of who should carry out accreditation.
This could be carried out at the national, regional or global level, but efficiently tackling ecommerce disputes requires that accreditation agencies be properly coordinated.
Accreditation agencies do not necessarily have to be public entities provided that, if private, they are independent.
Different models for accrediting ADR/ODR are emerging. Currently, there is no single entity at the international level that has this task. One option would be for UNCITRAL to sponsor a not-for-profit organisation which would coordinate national and regional accreditation entities.. The principle of equivalence should underpin such an accreditation system. In the meantime, accreditation entities could initially function on the basis of bilateral or multilateral agreements. In due course, it can be expected that this type of collaboration will organically develop into interoperable standards.
UNCITRAL must consider whether accreditation should be awarded to ODR providers which then, in turn, accredit their own neutrals. This option would be cost-efficient and it is how approved-providers of domain names operate. 114 UNCITRAL is expected to develop a list of minimum requirements regarding the training and skills of neutrals.
Although legal training may not be necessary, some legal knowledge and dispute resolution skills ought to be required. Forum shopping between ODR providers and between neutrals will also be an important issue to consider, as will be the decision on who selects the neutrals.
In this regard, lessons should be learned from the ODR process established for the resolution of domain name disputes which, even though it had been proposed as a model for resolving consumer disputes, 115 faced criticisms for inherited bias.
Although the EU is about to finalise common criteria for ADR and ODR providers, a counterpart is needed at the global level. UNCITRAL will soon start preparing accreditation standards. It has been proposed that these standards be included as an annex to the Procedural Rules, 117 but it would be better if they formed a separate document so that they could be applied to ODR providers that do not use the Procedural Rules. 118 This way it would be possible for ODR providers using other procedures to be accredited in accordance with UNCITRAL standards.
Trustmark
ODR providers need to be able to inform others of their accreditation and a plausible way of doing so is through the use of quality-labels, logos or trustmarks. 119 Trustmarks have traditionally been displayed on websites to show that a trader complies with codes of conduct and independent dispute resolution systems; the same model could be used by accredited ODR providers. Trustmarks aim to enhance the reputation of their holders, instill greater confidence in potential users, and thus make businesses more attractive to consumers.
However, as noted above, this process will only be effective if consumers recognise and respect the trustmark. This could be achieved by establishing a public trustmark backed by a But, as noted above, the cost of determining the consumer´s national law applicable to the dispute would be disproportionate to the actual value of the cross-border dispute. This is a major handicap when seeking a decision on the basis of national applicable law in crossborder low value disputes.
As a result, the application of consumer national law is being relaxed for the purposes of cross-border low-value dispute resolution. This change of policy is found in three forthcoming European consumer law legislative instruments. First, the European Commission's proposal on the ADR Directive states in article 7 that ADR entities may resolve consumer disputes without necessarily taking into consideration the principle of legality; 125 however, a forthcoming amendment will allow consumers to seek (in theory) the court's protection when a decision has been imposed which does not respect the consumers' mandatory law. 126 Secondly, while offering a high standard of consumer protection, the proposed Regulation for a Common European Sales Law (CESL) would allow parties, for the first time, to agree upon an optional body of law to be applicable in lieu of national consumer law, which in some cases would have the effect of reducing the level of consumer protection. 127 Thirdly, the strict application of consumer law acquis in the recent Consumer Rights Directive is also relaxed when applied to low-value cases. According to this Directive, Member States are not required to implement and apply it to transactions below the value of 50 euros (or lower value, if the national law so states). 128 Paradoxically, the EU is still in favour of upholding the principle of legality in the context of out-of-court redress for consumers but, importantly, this is not because it believes that ADR processes should strictly follow national substantive laws, but because it sees ADR and ODR as complementing the courts, which should remain the ultimate guarantors of this principle.
International Uniform Rules
Unlike with national laws, it is clear that if supranational laws are the basis for decisions (as was once the case of lex mercatoria and now may be the case with the UNIDROIT principles or the Convention on Contracts for the International Sale of Goods -CISG) disputes will be resolved on the basis of the same principles regardless of where the parties are located. It can be argued that this approach brings more consistency to dispute resolution, and therefore more certainty and legitimacy to the process.
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The problem with the texts mentioned is that they do not apply to consumer contracts.
For that reason, the recently proposed CESL Regulation that embraces both B2C and B2B
transactions (when at least one party is a Small and Medium Enterprise or SME) would be 127 more suitable. 130 The advantage of using international uniform rules is that it allows for the resolution of cross-border consumer disputes without having to determine the national applicable law. 131 This common uniform law would substitute the mandatory consumers' law while guaranteeing a sufficiently high level of consumer protection. However, the use of CESL outside the EU triggers complex questions of private international law regarding its scope of application, which makes its application all the more suitable for any kind of consumer international disputes.
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A different, and perhaps even more important, question is whether these low-value disputes should be resolved by neutrals according to a legalistic set of principles, such as the proposed CESL Regulation, or whether they should be dealt with following the more basic rules elaborated by UNCITRAL. The latter approach, which seems to be favoured by UNCITRAL, would require the development of a simple list of principles that would need to be agreed upon by all the jurisdictions. 133 A likely format to follow would be that employed for settling cybersquatting disputes between domain names and trademark owners. It appears probable that a starting point for drafting these basic substantive law principles might be the rules used by credit card providers for issuing chargebacks.
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UNCITRAL contemplates limiting the type of remedies available to claimants, which might be restricted to: discounts in the cost of the transaction, full refunds, replacement of the goods, and return of the goods. 135 An element that has yet to be considered by UNCITRAL and ODR providers is the grounds for defence for respondents; such provisions could constitute an effective way for providing legal certainty and uniformity in the resolution of these claims while at the same time promoting early settlement without the intervention of neutrals. 136 A good model to follow could again be the ODR services for domain names, which contain a list of examples of typical defences for respondents while emphasising which party has the burden of proof.
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Two things should finally be noted. First, in order to be compatible with the EU approach, the UNCITRAL Rules should not hinder the application of EU consumer law.
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Therefore it is to be welcomed that in the last phase of the UNCITRAL negotiation it was been proposed that the Rules should not overrule the mandatory laws stemming from national consumer protection laws. 139 however recognised that since resolving disputes on the basis of legal principles will be more costly, thus hindering consumers' access to redress without providing the benefit of court enforcement, it would be preferable if decisions from accredited ODR providers were nonlegally binding, yet self-enforceable through the operation of a system of adequate incentives.
IV. CONCLUSION
The expansion of e-commerce is limited by the default channel for resolving problems, this being the courts, which are unable to deal with the high-volume of low-value disputes arising from the online market. Against this backdrop, UNCITRAL and the EU are developing rules to stimulate the use of ODR for resolving these disputes. In doing so they acknowledge that ODR can contribute towards increasing parties' trust in cross-border transactions. The benefits of ODR will be particularly felt amongst consumers and SMEs, which are in need to be able to have greater trust in transnational trade. It is hoped that greater user confidence in reliable sellers will transform e-commerce into a more competitive market.
UNCITRAL and the EU are following different models for promoting the use of ODR for cross-border low-value disputes. Both initiatives try to strike an adequate balance between due process requirements (i.e. fairness) and economic constraints for resolving low-value disputes (i.e. efficiency). UNCITRAL is developing a fixed and rigid procedure that can be contractually chosen by the parties, and is therefore more likely to be propelled by the idea of efficiency. Meanwhile the EU is in the process of implementing legislation that sets minimum standards for a myriad of ADR procedures that are employed for settling consumer disputes, in which the consideration of fairness seems to take priority.
It has been seen that the different approaches found in the EU and the UNCITRAL ODR models will not necessarily lead to their incompatibility. Their convergence will largely depend on employing a workable model that respects current EU consumer protection policies. Particular attention should be given to binding processes which will need to respect not only minimum due process requirements, but also mandatory national consumer laws.
Having a single procedure may not reflect the complexity and variety of e-commerce disputes. Moreover, arbitration may not be the most adequate method for resolving consumer low-value cross-border disputes as it may allow market abuses to go undetected. In order to prevent these abuses, transparency ought to be promoted through the publication of awards and monitoring carried out by the appropriate accreditation agencies. It is also argued that the binding nature of the award does not provide any advantages in terms of ensuring out-ofcourt enforcement. Although arbitration supposes the maximum of certainty for the parties, this certainty would be illusory in international consumer disputes, as having an award will not ensure its enforceability, which needs to take place quickly and inexpensively out-ofcourt. Moreover, when the use of mandatory consumer law is not guaranteed in arbitration, the outcome may be incompatible with national laws. Accordingly, these decisions should not be legally binding, thus allowing domestic judicial processes to remain the guarantor and interpreter of national consumer law, and more generally, the rule of law itself. While it is recognised that in practically all low-value claims this option may not be feasible, 140 there may be opportunities for collective actions or government intervention, which cannot be restricted by a res judicata effect. Even when arbitration could theoretically be adapted to comply with the special requirements of consumer laws, in the majority of e-commerce disputes the complexity and costs of these procedures would not justify having recourse to arbitration.
This article has focused on the draft procedural Rules developed by UNCITRAL and has provided an examination of a number of the legal and technical challenges in coordinating this global ODR initiative. It has addressed a number of key issues which need to be fully considered by the UNCITRAL and European legislators, such as the validity of pre-dispute arbitration clauses, the use of incentives, the possibilities for accreditation of ODR providers and the challenges based on mandatory consumer laws.
It has been argued that the success of both initiatives will depend on developing a monitoring system for ODR processes; processes that comply with minimum standards, incorporate built-in incentives for parties participation and for settling meritorious claims at an early stage, employ the power of the 'fourth party' (i.e. technology), and issues outcomes that are swiftly enforced outside the courts.
It is only a question of time before ODR changes the way we engage in e-commerce and widens the road of cross-border trade. The 21 st century is already starting to see a shift in international consumer law, which is changing the priorities of policy makers. Their focus is no longer on guaranteeing the protection of consumers by means of their national courts and laws, but on promoting ODR techniques that provide real and tangible redress for consumers.
